
FEDERAL AND NJ STATE
TAX LAWS TO ADDRESS IN MSAS 

When draft ing and negotiat ing mar ita l  sett lement agreements and consent  orders

(hereinafter  col lect ively  referred to  as “agreements”)  in  fami ly  law cases,

attorneys should  have a  basic  understanding of  the tax  ru les to,  at  a  minimum,

know when to recommend that  c l ients speak with  an accountant.  This  art ic le

discusses the tax  impl icat ions both before and after  the Tax Cuts and Jobs Act  of

2017 (TCJA)  re lated to  a l imony,  f i l ing  status,  and c la iming chi ldren as

dependents.

I. ALIMONY
FEDERAL TAX LAWS

Effective as of  December  31,  2018,  the TCJA el iminated the federal  deduction for

al imony.  Unt i l  then,  th is  deduction had existed s ince 1913.  Section 11051 of  the

TCJA states,  “th is  section repeals  the deduction for  a l imony or  separate

maintenance payments from the payor  spouse and the corresponding inclusion of

the payments in  the gross income of  the recip ient  spouse.”  A  comprehensive

history  of  the taxat ion of  a l imony is  provided in  an art ic le  by  Tessa Davis  at  the

University  of  South Carol ina  School  of  Law in  2018,  t it led "A Human Capital

Theory  of  Al imony and Tax."

Summari ly ,  a l imony was one of  the tax  targets to  ra ise revenues as an offset  to

other  tax  cuts to  reach “reconci l iat ion,”  which enabled passing the tax  b i l l  with  a

simple major ity  in  the Senate.  The tax act  effect ively  lowered the top indiv idual

federal  tax  rate from 39.6% to 37%, lowered the corporate rate from 35% to

21%, and created the Qual if ied Business Income (QBI)  deduction of  20%, in

addit ion to  several  other  tax  incentives,  including an increased chi ld  tax  credit .

To pay (or  offset)  for  the tax  reductions,  several  long-standing tax  laws were

changed,  phased out ,  or  e l iminated.  As re levant  to  th is  art ic le ,  changes to  the tax

law included the e l iminat ion of  a l imony deductions and taxabi l i ty .  As most fami ly

law pract it ioners are  aware,  a l imony payments were previously  deductib le  to  the

payor  spouse and taxable  as income to the payee spouse.  Although it  would

appear  upon a  cursory  review that  the tax  revenue should  be equal ized i f  a l imony

is  deductib le  to  the payor  spouse and taxable  as income to the payee spouse,  th is

was untrue.  
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The annual  costs to  the federal  government from al lowing payor  spouses to

deduct  a l imony was $6.9 b i l l ion(1) .  This  def ic it  occurred because general ly  the

payor  was in  a  h igher  tax  bracket  than the payee.  When the payor  deducted their

a l imony payments,  then the payor  was moved to a  lower  tax  bracket.  However ,

when the payee c la imed a l imony as income they were not  often moved into a  tax

bracket  that  was as h igh as the payor  before their  deduction for  a l imony.  For

example,  i f  the payor  was in  the 39.6% tax bracket  and the recip ient  payee was in

the 25% bracket,  the federal  government was losing tax  revenue.

The question that  e l iminat ing the a l imony deduction creates for  fami ly  law

practit ioners is ,  should  the net  of  tax  to  both part ies be when negotiat ing

al imony?(2)

Let ’s  explore examples(3) .   Assume taxable  income of  $650,000 for  Spouse A

before the payment of  a l imony and taxable  income of  $25,000 for  Spouse B

before the receipt  of  a l imony.  Assume the a l imony paid  is  $200,000 per  year(4) .   

Spouse B a lso qual if ies for  Head of  Household  Status,  and Spouse A is  Single

using 2024 tax rates:

The above tax d ifferentia l  is  why the tax  law drafters  targeted a l imony to  offset

the other  tax  cuts.  ​To  provide the recip ient  (Spouse B)  with  a  s imi lar  net  cash

f low,  the a l imony percentage went from 32% of  the gross income differentia l

between the part ies to  ​about  23%. As a  result ,  the calculat ion of  the a l imony

payment would  result  in  a  reduction of  28% from the pre- law change amount,

namely  from $200,000 to $144,000.  However ,  the payor  (Spouse A)  has less net

income than before by  $28,000 ($2,333 per  month)  or  14% of  the deductib le

al imony.
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To provide the recip ient  (Spouse B)  with  a  s imi lar  net  cash f low,  the a l imony

percentage went from 34% of  the gross income differentia l  between the part ies

to ​about  27%. ​The calculat ion of  the a l imony payment would  result  in  a  reduction

of  20% from the pre-2019 amount,  namely  from $60,000 to $48,000.  However ,

the payor  (Spouse A)  has less income by $8,000 ($667 per  month)  or  13.3% of

the deductib le  a l imony.

No matter  where part ies are  in  the income spectrum,  the TCJA makes negotiat ing

non-  taxable  a l imony s l ight ly  more complex i f  the goal  is  to  consider  the net  tax

to each party .

Addit ional ly ,  i f  a l imony,  which was previously  taxable,  was awarded or  agreed upon

​before December  31,  2018,  is  ​changed after  December  31,  2018,  the

modif icat ion can change the deductib i l i ty  of  a l imony for  tax  purposes(5) .  I f

attorneys want  to  maintain  the taxabi l i ty  of  a l imony payments,  then there must

be express language in  the agreement that  ​Section 11051 of  the TCJA does not

apply  to  ​the change.

1 . J u s t i n  T .  M i l l e r ,  T a x  R e f o r m  C o u l d  M a k e D i v o r c e a  W h o l e  L o t  M o r e  T a xi n g ,  V o l .  5 2,  No.  2  F a m i ly  Law

Q u a r t e r l y  3 0 3  ( O c t o b e r  1 1 ,  2 0 1 9 )  A m er i c a n  B a r  A s s o c i a t i o n .

2 . I f  c o n s i d e r i n g  t h e  t a x  c o n s e q u e n c e s  t o  t h e  p a r t i e s ,  t h e n  u s in g  3 3 %  o f  t h e p a rt i e s’  in c o m e s i s  n ow

m o r e  l i k e l y  b e t w e e n  2 0 %  a n d  2 7 %  t o  a c c o u n t  f o r  a  ra n g e  o f  lo s t  t a x  s av i n g s  t o  t h e  p a y o r .  T his  is

d e p e n d e n t  o n  t h e  s i z e  o f  t h e  i n c o m e s  of  th e  p ar t i e s .  M o r e o v er ,  t h i s  en d n o t e s hou l d  n o t  b e v iewed

a s  s u g g e s t i n g  t h e r e  i s  a  f o r m u l a  f o r  a l i m on y  o r  u t i l i z in g  f a c t or s o u t s i d e  o f  N .J . S . A .  2 A : 3 4 - 2 3.

3 . T h e s e  e x a m p l e s  a r e  s i m p l i s t i c  t o  i l l u s t r a t e  t h e p o i n t .  

4 . T h i s  a r t i c l e  i s  n o t  s u g g e s t i n g  t h a t  $ 2 0 0 , 00 0 i s  t h e a m o u nt  t h a t  s h ou l d  b e  p a i d  b et w e e n  t h e p a r t ies .

T h i s  a r t i c l e  i s  p r o v i d i n g  t h i s  f o r  i l l u s t r at io n  p ur p os e s  o n ly .

5 . I . R . S .  P u b l i c a t i o n  5 3 0 7 ,  a t  1 0 .
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Let’s  use a  couple  with  a  lower incomes:



NEW JERSEY STATE TAX LAWS

Despite the changes by the TCJA to the deductib i l i ty  of  a l imony,  in  New Jersey

al imony may st i l l  be  deductib le  to  the payor  and taxable  as income to the payee

for  state income tax purposes pursuant  to  N.J .S.A.  54A:5-1(n) .  N.J .S.A.  54A:5-

1(n)  def ines gross income as “[a] l imony and separate maintenance payments to

the extent  that  such payments are  required to  be made under  a  decree of  d ivorce

or  separate maintenance but  not  including payments for  support  of  minor

chi ldren.”

Addit ional ly ,  the “New Jersey Tax Guide,  Divorcing Your  Spouse”  states that

al imony is  st i l l  taxable/deductib le  for  New Jersey state income tax purposes as

long as the agreement or  order  does not  specif ical ly  state a l imony is  non-

taxable.  The fu l l  excerpt  is  set  forth  below:

Al imony Received.  I f  you receive a l imony from your  spouse or  former  spouse,  i t  is

taxable  in  the year  you receive it .  A l imony is  not  subject  to  tax  withholding,  so

you may need to  increase the tax  you pay to  New Jersey dur ing the year  to  avoid  a

penalty .  To do this ,  you can make est imated tax payments or  increase the amount

of  state tax  withheld  from your  wages by complet ing the NJ-W-4 form with  your

employer .  Do not  include payments for  chi ld  support ;

Al imony Paid .  You can deduct  a l imony paid  to  or  for  a  spouse or  former  spouse

under  a  d ivorce or  separat ion decree.  Voluntary  payments made outside a  d ivorce

or  separat ion decree are  not  deductib le .  Do not  include payments for  chi ld

support .

Al imony paid  to  a  spouse could  be considered nontaxable  i f  the d ivorce decree

stipulates that  the other  spouse who is  paying the a l imony agrees not  to  c la im it

as a  deduction.  A l imony is  taxable  to  the recip ient  under  State law N.J .S.A.  54A:5-

1(n) .  However ,  the Div is ion would  consider  the terms of  a  d ivorce decree when

deciding whether  such a  st ipulat ion is  a l lowable.  You may be asked to  submit  a

copy of  the d ivorce decree so it  can be reviewed by Div is ion personnel .

​From a  pract ical  perspective,  fami ly  law attorneys should  at  minimum be aware

that  there is  a  d ifference in  taxabi l i ty  of  a l imony in  New Jersey.  When draft ing a

mart ia l  sett lement agreement,  the determinat ion about  whether  to  expressly

carve out  whether  a l imony is  non-taxable  or  “tax  neutral”  wi l l  l ikely  depend on

whether  you are  representing the spouse paying a l imony or  the spouse receiv ing

al imony.

4 LEN FRIEDMAN + ALEXANDRA FREED



In  the event  the part ies agree on that  issue,  lang uage could  be included in  the

sett lement document as fol lows:

The part ies agree that  the a l imony payment provided for  in  th is  Art ic le  shal l  be

non-taxable  for  Federal  and State income tax purposes.  Each party  agrees to  f i le

tax returns consistent  with  th is  Paragraph.
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II. HEAD OF HOUSEHOLD FILING STATUS

I f  a  couple  is  d ivorced before the end of  the tax  year  -  even if  i t  is  December  31 -

then the couple  is  considered unmarr ied for  the ent i re  year  for  federal  and New

Jersey state tax  purposes.  As a  result ,  each person wi l l  f i le  on their  own as e ither

Single  or  Head of  Household.  The Head of  Household  f i l ing  status wi l l  result  in  a

greater  tax  savings than f i l ing  as Single .  However ,  Head of  Household  status for

federal  and New Jersey state tax  purposes requires the taxpayer  to  pay more

than half  of  the expenses of  the household  and have at  least  one qual ify ing chi ld

l iv ing with  them for  more than half  the year ,  or  at  least  183 days(6) .

The requirement of  the Head of  Household  f i l ing  status to  have a  qual ify ing chi ld

for  at  least  183 days is  problematic  for  part ies with  50/50 physical  custody

arrangements,  as  neither  party  has more than 183 days.

If  there is  only  one chi ld ,  fami ly  law pract it ioners may want  to  consider  including a

provis ion in  a  mar ita l  sett lement agreement that  states the part ies wi l l  a lternate

f i l ing  as Head of  Household.  As an example,  language could  state:

For  Federal  and State Income Tax purposes the part ies shal l  a lternate f i l ing  as

Head of  Household.  In  even years,  Spouse A shal l  f i le  Head of  Household  and have

the chi ld  for  183 overnights.  In  odd years,  Spouse B shal l  f i le  Head of  Household

and have the chi ld  for  183 overnights.

Where there is  more than one chi ld ,  both part ies can use the Head of  Household

deduction i f  the agreement states that  one chi ld  stays with  Spouse A for  183

days and the other  chi ld  stays with  Spouse B for  183 days.

An i l lustrat ion of  the federal  tax  savings from f i l ing  as Head of  Household  versus

Single  is  set  forth  on the next  page.

The impact  of  the f i l ing  status has much more meaning for  the lower  income party

as a  percentage of  income than the h igher  income party .



In  agreements,  many pract it ioners automatical ly  provide a  dependency exemption

to each spouse or  a lternate between spouses each year  i f  the part ies only  have

one have only  one chi ld .  Requirements to  qual ify  for  the credit  are:

Chi ld  must be under  17 by end of  the year

Must be a  chi ld

Must be e l ig ib le  to  be c la imed as a  dependent

Must l ive  with  the taxpayer  (absent  an without  an agreement or  form 8832)

However ,  the dependency exemption does not  provide a  benefit  to  a l l  part ies.  For

2024,  the chi ld  tax  credit  (CTC)  is  income dependent and provides a  credit  for

qual ify ing dependents of  $2,000 per  chi ld .  However ,  i f  a  party ’s  modif ied adjusted

gross income (MAGI)(7)   exceeds $200,000(8) ,   then the credit  gets reduced by

$50 per  $1000 of  MAGI  over  $200,000.  In  other  words when the Single  or  Head of

Household  taxpayer  has $240,000 of  MAGI  then no credit  wi l l  be  provided as they

wi l l  receive no benefit  from receiv ing the dependency exemption.
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III. CHILD TAX CREDIT

In  addit ion to  addressing f i l ing  status in  agreements,  fami ly  law attorneys should

keep the Head of  Household  status and requirements in  mind when running chi ld

support  guidel ines.



I t  may not  make sense from a  fa i rness perspective to  provide a  credit  to  a  party

who der ives no benefit  from it .  This  is  especia l ly  true i f  the other  party  can

receive a  benefit  f rom the deduction.  In  cases where one party  is  a  h igh- income

earner ,  instead of  s imply  a lternat ing the dependency exemption,  pract it ioners

may want  to  consider  includi ng the fol lowing language:

Spouse A shal l  be permitted to  c la im Chi ld  A  as an exemption for  Federal  and

State income tax purposes.  Spouse B shal l  be permitted to  c la im Chi ld  B  as h is

exemption for  Federal  and State income tax purposes.  When the f i rst  chi ld  is

emancipated,  Spouse A shal l  c la im the remaining unemancipated chi ld  in  even

years and Spouse B shal l  c la im the unemancipated chi ld  in  odd years.  I t  is

ant ic ipated that  Spouse B wi l l  not  receive a  benefit  f rom cla iming e ither  chi ld  for

tax purposes.  In  the event  that  Spouse B wi l l  not  receive a  benefit  f rom cla iming

Chi ld  B  (or  the remaining unemancipated chi ld) ,  Spouse A shal l  be permitted to

cla im both chi ldren as exemptions.

The sample language provided above is  intended to balance changes to  the CTC

and a  party ’s  income.

6 . F o r  p u r p o s e s  o f  t h i s  a r t i c l e ,  w e  a r e  ju s t  d i s c u s s i n g  q u al if y i ng  c h i l d re n .  H ow e v er ,  th e r e  a re  othe r

q u a l i f y i n g  d e p e n d e n t s .  

7 . M A G I  i s  a d j u s t e d  g r o s s  i n c o m e  ( A G I )  p lu s  t h e  f o l l o w in g ,  i f  an y :  u n t ax e d f o r e ig n  in com e,  n o n- ta xable

S o c i a l  S e c u r i t y  b e n e f i t s ,  a n d  t a x - e x e m p t  in t er es t .  M A G I  do es  no t  i n c lu d e  S u p p l e m e n t a l  Secu r ity

I n c o m e  ( S S I )  i n t e r e s t .  F o r  m a n y  p e o p l e ,  M A G I  is  id e n t i ca l  o r  v er y  c l o s e  to  a d ju sted  gr os s  in come .  I f

a  t a x p a y e r ’ s  M A G I  e x c e e d s  t h e  a b o v e  l im i t s ,  t h e i r  c r e d it  g e ts  re du c ed  b y $ 5 0  f o r  e ac h  $ 1 , 00 0 th at

t h e i r  i n c o m e  e x c e e d s  t h e  t h r e s h o l d .

8 . T h e  M A G I  i s  $ 4 0 0 , 0 0 0  f o r  m a r r i e d  p a r t i e s .
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